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10 August 2009

The Honorable Duane Evans

Chairman, the Board of Directors

Northstar Community Service District (NCSD)
908 Northstar Drive

Northstar, CA 96161

Re: Proposed revisions to NCSD Ord. 4-00, Defensible Space implementation.
Dear Chairman Evans:

This correspondence is in reference to proposed revisions to the CSD’s draft “Defensible
Space” (‘DS’) ordinance. The underlying intent of the proposed ordinance, as clarified in
conversation with you on the topic, is to add another layer of assurance that the principles
in real property transactions, buyers and sellers, are aware of Northstar’s extant area-
wide parcel-by-parcel Defensible Space requirements. This information dissemination
objective is to be furthered by its inclusion as a point of information (.e., disclosure)
during real estate transactions. With the DS compliance mandate in-place, formalizing
the procedure for the communication of this fact, along with the status of a particular
property, seems prudent. It is understandable that NCSD looks to the pending transfer of
title to provide an avenue to inform potential buyers of the District’s commitment to
individual property owner participation in the Defensible Space program. Demonstration
of notification and information exchange between buyers and sellers of real property, to be
completed prior to the close of escrow, can serve to protect and advance the interests of all
interested parties. The organization I represent, the Tahoe Sierra Board of Realtors®
(TSBOR), applauds your overarching objective to achieve full Defensible Space compliance
within your jurisdiction. In crafting an ordinance that involves real property transactions,
we seek clarity in the language and its intent; ensuring that the proposal is an asset to all
concerned, not a burdensome liability to a select few. Information dissemination could be
a real asset, but mandating a remediation prior to sale would be a significant liability.
The ordinance under consideration, as initially drafted, could easily be misinterpreted as
reflecting a mandated retrofit prior to the close of escrow. With a few “tweaks” to the
language, the proposed ordinance should be more than adequate to achieve your
objectives, while concurrently protecting the real estate transaction from undue burdens
or delays. Your outreach to our industry in regard to this proposal is deeply appreciated.
An amended version of the draft ordinance is attached to this correspondence for your
consideration (please refer to Attachment A).



Making known what is expected of each property owner in the CSD, and the current
condition/status of their property, is reasonable and wholly defensible. Singling out a
particular property for differential treatment and burdensome mandates due solely to its
status/class as being “for-sale” bears little nexus to the burden foisted upon that owner. In
regard to the draft ordinance’s language matching the intent to provide information, and
the underlying objective of broad-based compliance, the initial draft misses the mark.
Alternatively, deploying this provision as an at-sale informational disclosure would be in
keeping with our mutual concerns and goals. Indeed, such an information dissemination
partnership between the CSD and real estate professionals would be an “above and
beyond” good faith endeavor designed to inform the customer as to required activities,
protecting not only his or her property, but as a link in the chain of community-wide
protection. Disclosure at sale should be but one component in a multi-pronged ongoing
outreach effort. Our industry would embrace participation in a “knowledge to gain
compliance” campaign, but our organization would oppose a program that attempts to
leverage compliance by holding the sale “hostage”. The Angora Fire that took place last
summer on Tahoe’s South Shore taught us much about fuels loading and Defensible
Space. A core concept, illustrated time and again, was that the effectiveness of an
individual’s Defensible Space was directly tied to whether or not the surrounding
properties complied with DS provisions. Using a “hit and miss” mechanism such as point-
of-sale 1s so capricious, it does a disservice to the overall objective, namely community-
wide wildfire prevention and suppression. Given limited resources and a program that
really requires broad-based compliance to be effective, those resources should be
directed/dedicated to securing universal compliance. Fragmenting the effort, by pulling
personnel, time, and resources away from the greater good to address an inefficient and
inequitable p-o-s provision only serves to delay real programmatic protection. Indeed, one
might assert that a point-of-sale remediation mandate is worse than doing nothing,
Liability wise, in that requiring an isolated property to comply simply because it
transferred fee title could result in a false sense of security on the part of the property
owner (who was forced to expend the resources to bring the property up to DS compliance
standards when his/her neighbors were not compelled contemporaneously to do the same).

Utilizing real property transactions as a trigger to address deficiencies has never been our
organization’s preferred approach. Our state-level partner, the California Association of
Realtors® (CAR), has a similar long-standing policy in opposition to point-of-sale
remediations. From the real estate industry’s side of the equation, with escrow being a
time-sensitive process, any encumbrance that has the potential to delay the close of escrow
1s to be avoided. In short, if escrows fall through due to such impediments no one ‘wins’.
The point-of-sale (p-o-s) retrofit measures have struck us as being inefficient, ineffective,
and inequitable. There is a laundry list of reasons not to impose a point-of-sale retrofit
mandate; rather than reciting the many valid reasons to forego a p-o-s approach to achieve
compliance, please find enclosed, as Attachment B, global discussion of the pitfalls of p-o-s
provisions.

The fact that NCSD has “gone the extra mile” in seeking and securing additional funds for
wildfire prevention activities, via a voter approved Special Assessment (Measure K),
speaks volumes for the community’s commitment to reducing the threat of catastrophic
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wildfire. This community spirit should be the foundation upon which you build a
systematic (phased) approach, directed towards achieving universal compliance of
Defensible Space provisions. Such a program needs allies, not adversaries. The noble
goal, a moral imperative really, is the protection of lives, property, and the natural
environment. By extension, the prevention of catastrophic wildfires also protects our
region’s economy. For all these reasons and more, we urge you to redraft the Defensible
Space ordinance, removing any reference to acts on the ground required prior to
sale/transfer, to be replaced with language that embraces an information outreach
approach. Thank you for the opportunity to introduce amendments to the proposed
ordinance. TSBOR appreciates your time, effort, and consideration.

All the best,

S [ fotin R, Falt

John R. Falk, Legislative Advocate
Governmental and Public Affairs Consultant
on behalf of the Tahoe Sierra Board of Realtors®, Inc.

Enclosures/Attachments: “A” — Revised Draft Ordinance
“B” — Point-of-Sale Issues & Alternatives



ATTACHMENT A - Revised Draft Defensible Space Ordinance

Dissemination of Information Regarding Real Property Defensible Space
Requirements Prior to Close of Escrow.

Prior to the sale and close of escrow ("Close of Escrow") of any real property
subject to the requirements of this Ordinance, the selling property owner shall
deliver to the buyer a “Northstar Community Service District Defensible Space
Requirements” pamphlet ("Pamphlet”), as published by the District. Delivery of
the informational Pamphlet to the potential buyer shall be demonstrated by
affixing the signatures of the seller and buyer to a Notice of Defensible Space
Requirements form (“Notice”), as created and made available by the District to
the general public. Submission of this Notice to the District, signed by the buyer
and seller attesting to and affirming the delivery of the Pamphlet, is a condition
precedent to Close of Escrow for all real property subject to this Ordinance.
Delivery shall be recognized as timely so long as the Notice is postmarked on or
before the date of transfer of title by the County Clerk of Records. The delivery
of said Pamphlet shall be deemed to represent full and complete compliance with
the provisions of this disclosure requirement.

A property owner may elect to obtain an on-site compliance inspection, if weather
conditions and inspector availability permits, to demonstrate that the property has
met the Defensible Space requirements as set by the District. Any on-site
compliance addendum, if requested by the owner and executed by the District or
its duly appointed designee, shall be dated no earlier than 24 months prior to the
Close of Escrow to be considered valid for the purposes of demonstrating
compliance.



ATTACHMENT B - Point-of-Sale Issues and Unintended Consequences

Point-of-Sale Retrofit Mandates:
An IllI-Conceived Approach to Remedying Real Deficiencies.

(1) The point-of-sale (a.k.a. ‘prior-to-closing escrow’, ‘at or before transfer of title’, ‘prior-to-sale’,
‘at-sale’...) approach is inherently inefficient. (P-o-s employs a “shotgun” approach
to addressing a problem, using a “hit & miss” methodology that relies upon home sales
to catch/capture a needed upgrade/retrofit to properties. Without a logical,
programmatic, or systematic plan to deal with an identified deficiency, the needed
retrofit is subject to the vagaries of the real estate sales market. This unfocused effort
leads to some properties or areas receiving ‘overkill’, with a given home selling two,
three, or more times over a brief period thus triggering compliance activities or
documentation of prior compliance, while other residences or neighborhoods go
unchecked and unmitigated because the homes in question have not entered the ‘for-
sale’ market, much less transferred title after a successful sale/transaction. This is not
the most productive use of public sector resources, nor is it the most productive use of
private sector time and dollars. The housing stock takes some 20+ years to ‘turn-over’
once, while a significant subset of homes will not transfer title even once during that 20
yr. cycle. Ironically, older homes are more likely to be in need of the required retrofit
and yet are least likely to have it imposed upon them under a p-o-s structure of
compliance.)

(2) Point-of sale provisions are ultimately ineffective. (The inefficient nature of such
an ill-conceived approach inevitably fails to adequately address the identified concern in
a timely fashion. New and newer home sales will most likely already comply with the
mandated retrofit, yet they get ‘caught up’ in this indiscriminant at-sale trigger.
Additionally, newer homes are more prone to resale, that is to say they have a tendency
to turn-over more often than older more well established residences, thus leading to
duplication of efforts on already compliant properties, while completely missing those
properties most likely to be deficient, namely the older unit. The most ‘unsound’
properties are concurrently the least likely to abate the condition of concern.)

(3) Point-of-sale methodologies lack equity in application. (When a p-o-s strategy
is deployed, it separates two groups or classes of people for differential and unequal
treatment, those who are selling their homes, and those who are not. How does the
governmental entity that imposes such a mandate explain why one person (new owner)
has been forced to comply with whatever retrofit provision is required, while the
neighbors (existing owners) are allowed to continue/remain in the unsafe or unsound
condition just because of ownership tenure? This unequal treatment is not simply
related to the action required, but also to the fact that one group is financially burdened
[home sellers/buyers] while the other group experiences no fiscal impact [stable titled
owners]. There is no “nexus” between the act of selling one’s home and the need at
that point in time for a particular retrofit. The need has either been established or it has
not; if it has been demonstrated that a retrofit is indicated then it should be performed,
period. If it is not truly needed, then such a retrofit should not encumber those who
transfer deed title.)



(4) Contrary to popular prejudiced opinion, the escrow process does not
generate a large pool of undedicated funds upon which one can draw to
complete aretrofit mandate. (One of the most destructive myths surrounding the
sales of residential properties is the erroneous belief that piles of uncommitted funds
are lying around just waiting to be tapped into; far from it, many homebuyers are
stretching their financial position as far as could prudently be done to qualify for their
home purchase. To add this p-o-s financial burden to the transaction can and has done
damage to some transactions. Those most vulnerable to such a cost rendering the
purchase no longer viable are those first-time homebuyers just entering the market, and
even more acutely affecting the lower-income household attempting to secure
affordable housing as their first step in the American Dream of homeownership. If one’s
objective is to put more working people into homes within the community, then point-of-
sale mandates can subvert that much greater good. On the seller’s side of the
equation, we often find one of three motivating factors — ‘buying up’ as one’s family
grows; looking to reduce the size of one’s home as the nest empties and the older
adults are nearing retirement; or in the unfortunate circumstance of a ‘distressed sale’,
in which a loss of employment, loss of spouse, medical condition, or other financial
crisis leaves the owner unable to afford the mortgage — any of the these general
situations should honor, respect, and protect the reasonable expectation to
consummate the sale without being ‘blind-sided’ by a back-door tax on property sales
via the imposition of a mandated retrofit.)

(5) Escrows can be adversely affected by an ‘at-sale’ mandate. (Escrow is a time-
sensitive process, and the addition of duties to perform prior to close of escrow can and
does cause some escrows to fall through. Issues associated with the cost and
availability of inspectors to come on-site to review and certify a property as compliant in
a timely fashion is a major concern. This concern is significantly compounded if actual
work on-site is required to bring the property into compliance. Are materials and
installers readily available? Are the inspectors once again available to inspect and
certify the site after project completion? Do permits have to be drawn from one or more
entities such as the city, county, utility... before any work can begin? All of these added
costs and delays are imprudent if one relies upon a stable housing market as a core
component of the community’s economic viability. In many rural and most resort
regions, housing is one of the principle drivers of the area’s economy. Doing damage
to, or even just the potential to damage the housing market, must be avoided in a
vulnerable economy, and in a region without great economic diversity. The ripple effect
of dampening the housing market would do untold damage to not only the region’s
economic vitality, but to its very viability. Not to mention the fact that much needed
environmental improvements would go unrealized as resources dry up along with the
market.)

(6) The issues associated with items # 4 & 5 are made all the worse if the
mandated retrofit is an external/outdoor one. (All the aforementioned issues
associated with on-site inspections, certification, necessary installation work, and cost
estimates are compounded by winter weather conditions. Furthermore, escrow ‘hold-
backs’ are increasingly unpopular, to the point of not being allowed/acceptable by many
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escrow companies, due to the administrative head-aches, liability exposure, and
massive cost ‘unknowns’ that make it difficult-to-impossible to set a fair and reasonable
hold-back amount.)

(7) If the problem/deficiency is of such importance that it requires a mandated
retrofit on existing properties, then it would seem difficult to justify the
imposition of a program that will take two decades or more to realize the goal.
(This begs the question as to whether the governmental entity imposing the p-o-s
retrofit is doing so because it’s the right thing to do, or because it's the easy thing to do.
If the urgency of the change-out is lacking, then it should not burden the already overly
burdened escrow process. If urgency has been identified as a factor, then one cannot
in good conscience deploy a methodology known for its elongated timeframe. If the
public’s health, safety, or general welfare is cited in the findings to impose such a p-o-s
retrofit mandate, then it would seem most unwise and shortsighted to utilize such an
inefficient tool; these officials might well be exposing themselves and the unit of
government over which they preside to claims of liability for failing to protect the
population in a timely manner. The same argument can be sustained in relation to an
environmental concern that has triggered such a retrofit mandate. If proposed to be
accomplished at-sale, the program has the net effect of allowing the majority of the
degradation to continue for years, indeed decades.)

(8) Point-of-sale mandates place real estate professionals in the inappropriate
position of have to act in an enforcement capacity (policing) for a
governmentally imposed mandate. (One of the great unspoken reasons that units
of government choose p-0-s mandates is that it serves to ‘lay-off’ a significant amount
of the compliance enforcement activity to the private sector. This approach is
inappropriate on a number of grounds- First, the real estate professional is not an
expert in the technical points of a retrofit requirement, yet is expected to act as such in
the service of both the client and the governmental entity that foisted this burden upon
them. Second- the state standards for training/education, experience, and
testing/examination requirements for licensure as a real estate agent or broker do not
include any demonstration of technical proficiency or expertise in areas such as
identification of EPA Phase Il or better woodstove compliant devices, propane regulator
valve upgrading, the correct and complete installation or maintenance of site-specific
erosion control measures [a.k.a. BMPs], recognition and grading/ranking of energy
efficiency upgrades, removal of high flow water consumption devices and replacement
with compliant low flow fixtures and facilities, and so forth for the many ill-fated point-of-
sale retrofit proposals of the past and present. Thus, in imposing a p-0-s mandate one
is requiring the real estate licensee to act well outside of their scope of training. Third,
this situation exposes the practitioner to a wholly unnecessary and unacceptable
increase in liability exposure. Finally, the structural deficiencies/inadequacies of a
point-of-sale approach does damage to the real estate practitioner-client relationship;
as it does damage to the integrity of the needed retrofit and the governmental entity that
elected to deploy such an ill-conceived plan of action/remediation.)



(9) Theissues associated with point-of-sale compliance are further complicated
when the property transaction is completed without the assistance/guidance
of a real estate professional. (While for sale by owner-‘FSBO’ transactions are
subject to all the same requirements as any other real property transaction, the reality is
that certain details are sometimes missed as one attempts to navigate through the
minefields related to real property sales. The more localized and unique or technical
the requirement, the more likely it is to be overlooked, misunderstood, or even ignored
by the non-professional. This situation is made all the more difficult when the buyer,
seller, and/or even the escrow agent are out-of-area participants in the sale. A resort
home market is ripe for just such out-of-area transaction participants.

(10) Real and pressing problems deserve effective and timely redress; a
universal requirement for compliance, with a date-certain established at which
point it must be demonstrated, or demonstrable, that the fix has been
iImplemented is the solution. (In those instances where a compelling deficiency
exists, backed by strong science, and with a reasonable fix’ available to remediate the
situation, then the prudent course of action demands that all affected parties comply
with the change-out in a timely manner. If the sheer number of retrofit installations
anticipated to be required outstrips the government’s or industry/manufacturer’s ability
to meet the need, then phasing is indicated. Often times there is evidence of areas,
points, or concentrations of greater concern than the overall background population;
when such is the case, the mechanism of choice is multiple trigger dates for compliance
based upon geography or some other logical grouping, using a “worst first” approach.)

(11) Disclosures of material facts related to a property provide a powerful
opportunity to both inform buyers and sellers of an issue, condition, law, or
improvement/upgrade, as well as to motivate the owner to act well in advance
of offering a property for sale. (A universal requirement serves as the most
powerful platform upon which to construct a fair and expedited response by all. In the
preparation of placing a property on the market for sale, a number of structural,
functional, and aesthetic improvements are put in place by the owner, as resources
allow, so as to ensure that the property has a minimum of flaws or complicating factors
that might delay sales. A home’s marketability, and ultimately its value (sold price), is
predicated by a properly maintained structure and its surrounding grounds, along with
compliance regarding applicable rules and regulations.)

(12) Less pressing matters are better addressed via information outreach and
incentive-based compliance. (Sometimes the scope or nature of the problem simply
does not necessitate or allow for the imposition of an aggressive universal compliance
mandate. In such instances, a combination of tools and tactics can and should be
employed to achieve the desired end-state. Information outreach is perhaps the most
important single factor in obtaining widespread compliance on a voluntary basis. It has
been shown time and again that most folks will voluntarily comply with a requested
course of action, once the reasoning has been articulated and understood by the target
audience. Along with information as to the issue, it is important to include concrete
action steps that individuals can follow to achieve compliance. For individuals who face
economic hardships in relation to compliance, a set or series of offsets should be made
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available, such as low cost or no cost materials, technical and/or labor assistance, and
so forth. To bring along those few stragglers who need that little nudge to initiate
action, a number of time-sensitive incentives can be offered and publicized. If they
choose to act in a timely fashion they can take advantage of “x”, “y”, and/or “z” before
they sunset [more carrot, less stick]. On the regulatory front, government can aid in the
change-out by establishing a series of ordinances designed to induce compliance over
time; such as requiring all new construction be compliant with the needed design
upgrade, disallowing the sale, resale, or installation of non-compliant devices, and
establishing a pool of resources for an incentive program. This approach mirrors the
“cleaner fleet” analogy in the automobile industry, wherein older model cars were not
required to retrofit emissions control devices, but new cars were required to meet the
revised standard. As the fleet changed out over time, emissions reductions were
realized.)

Bottom-line: Point-of-sale retrofit requirements are poor performers, overly
burdensome, inconsistent, and worst of all inefficient. Governmental mandates
should be reserved for those rare instances when forced intervention is clearly
required, and then only after presenting a well-justified and compelling need,
imposing the requirement uniformly, and punishing bad actors consistently.
Anything less does a disservice to the issue/problem, the governing body that is to
provide stewardship, and the individual who is to be informed and protected from
harm.

~END~
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